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KENTcU LAw JouRNAL
LOCAL ZONING OF STRIP MINING
We see that we can corrupt and destroy our lands, our rivers, our
forests . . . all in the name of progress and necessity. Such a course
leads to a barren America, bereft of its beauty and shorn of its sus-
tenance.
President Lyndon B. Johnson'
I. BACKGROUND
A. The Problem
The people of the United States have manifested increasing concern
over the problem of environmental abuse. With this change in our
national sense of attitudes and values and our increase in the know-
ledge and skills necessary for environmental control has come a call
for greater activity on the part of all affected, individuals, industries
and governments, to keep man's total environment in balance.
With the end of our frontier heritage, people began to realize that
our lands are not inexhaustible. Not only does the land have to be
used, but it has to be reused, not only to supply material wants for the
present generation, but to supply the needs, both material and psy-
chological, for future generations.
The abuse our land has taken has become more visible and will
be further aggravated in the future by our burgeoning population.
Although material wants need not be a problem for the foreseeable
future, the type of life possible in a more crowded world-with its
noise, air and water pollution, and lack of privacy-poses a more im-
mediate threat to our national welfare.
Conservation, which was once a crusade of a few, and which was for
the majority of the people a remote issue, has now become personal.
The individual comfort and well-being of the masses is threatened.
There is a rising protest against ugliness, whether it be in the form
of billboards, neon lights, junk yards, or land scarred by industrial
activity.2
How to preserve our natural heritage in order to keep our
material-psychological balance is the problem to be resolved. It is not
too late for America to save our remaining natural resources or to
control our future environment.
One of the chief areas of conflict between what seems to be for the
I Presidential message to Congress, Preserving our Natural Heritage, 89th
Cong., 2d Sess., 112 CONG. REc. 3667 (1966).
2 Clyde, Legal Problems Imposed by Requirements of Restoration and Beauti-
fication of Mining Properties, 18 Roc-y MT. MnmtAL L. IwsT. 187, 190 (1967).
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economic good of the country and what must be done for the
preservation of our natural heritage is in the area of surface mining,3
particularly the strip mining of coal.4 Not only does strip mining dis-
turb the greatest surface area, but most of it takes place in seven
eastern and midwestern states5 where there is a larger concentration
of people, the amounts of waste material are generally large,6 and the
change in the appearance of the area is rather rapid.
7
3 The differing views are well expressed in the following quotations:
Conflict can create progress. However, this can be true only if proper
response is made to conflict. It is easy to respond to conflict emotionally.
But emotional reactions tend to be all-inclusive; they tend to include the
baby with the bathwater. Thus, many would treat mining law conflicts
by throwing out the miner. Senzel, Administration of the Mining Laws
in Areas of Conflict, 7 NATURAL REsouRcEs J. 225 (1967).
It is an article of faith that recreational resources and industrial demands
can always be harmonized-on industry's terms. Environmental amenities
can always be compromised a little bit more. McCloskey, Can Recrea-
tional Conservationists Provide for a Mining Industry? 13 RocKY MT.
MunRAL L. IsT. 65, 66 (1967).
4 The following quotations serve to emphasize the problem:
An estimated 3.2 million acres of land, 5,000 square miles, had been
disturbed by surface mining in the United States prior to January 1,
1965. This total includes only the excavation, or pit, and areas required
to dispose of waste or spoil from the mining operation alone. An addi-
tional 320,000 acres have been affected by mine access roads and
exploration activities. About 95 percent of the acreage disturbed by
surface mining is attributable to but seven commodities: Coal for approxi-
mately 41 percent of the total; sand and gravel, about 26 percent; stone,
gold, clay, phosphate, and iron, together, about 28 percent; and, all
others combined, 5 percent. U.S. DEPARTMN = or THE INTERIOR, SUR-
FACE MNING AND OUo ENvmoim'mr 39, 42 (1967) [hereinafter cited as
ENVmoNmEw]..
The demand for cleaning up the mess of land, water, and air pollution,
comes from the grassroots. To appreciate these pressures it is necessary
to see the volume of correspondence addressed to Washington and study
the caustic tone of many letters from people of all ages in every station
of life. The fisherman whose favorite stream is barren, the hunter
whose favorite mountain side is covered with debris, and the city dweller
who formerly enjoyed a day in the country, have all written. Coal strip
miners have been prime targets of this public wrath. Address by J.
Cordell Moore, National Strip Mine Study, July 13, 1967, reprinted in
DIvisION OF RIcLAMATION, STRIP MnI-NG SYAIsosrui 2 (1967) [herein-
after cited as Symuosrum].
5The states with acreage disturbed as of Jan. 1, 1965 are: Pennsylvania,
302,400; Ohio, 212,800; West Virginia, 192,000; Illinois, 127,000; Kentucky
119,200; and Virginia, 29,800. U.S. DEPARmTnwr OF THE INTERIOR, SURFACE
MINING AND OUR ENVmommT 110 (1967).
6 It is sometimes necessary to strip off 60 feet of rock or overburden to reach
a five foot coal seam. This overburden is waste.
7 Open pit mines for other minerals may be mined for many years, a few
have been in operation for more than a century. Since coal beds are comparatively
thin, however, the average surface coal mine has a relatively short life.
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The process of strip mining,8 its adverse effects,9 and also its
benefits' 0 have been discussed in detail. Some of its advantages are:
1. Strip mining has fewer serious accidents. The underground hazards
of rock fall, poor illumination, gassy mines, explosions caused by
methane or coal dust, and the problems of ventilation are eliminated.
2. In terms of coal conservation, better than 95% of the coal can be
recovered from a seam mined. Underground, when mining by room
and pillar, we are fortunate if 40% of the coal is recovered. As pre-
viously stated, longwall mining has difficulty competing economically
in the United States.
3. There are fewer limitations on size of equipment.
4. Less highly skilled or experienced labor is required.
5. It is cheaper.'1
8 Three basic methods are involved in coal strip mining-area stripping, con-
tour stripping, and auger mining:
Area stripping is usually carried out on relatively flat terrain. A
trench or "box cut" is made through the overburden to expose a portion
of the seam, or bed, after which the mineral is removed. The first cut
is extended either to the limits of the property or the deposit, with the
spoil bank forming a long ridge paralleling the first cut. As each suc-
ceeding parallel cut is made, the spoil or overburden is deposited in the
cut previously excavated. The final cut leaves open a trench equal in
depth to the thickness of the overburden and the mineral bed recovered,
bounded on one side by the last spoil bank and on the other by the
undisturbed highway. The resulting stripped terrain, unless graded or
leveled, resembles a gigantic washboard.
Contour stripping is the practice in hilly or mountainous country.
This method consists of removing the overburden from the bed, starting
at the outcrop and proceeding around the hillside. After the uncovered
bed is removed, successive cuts are made until the depth of the over-
burden becomes too great for the equipment being used, or the operation
becomes uneconomical. This type of mining creates a shelf, or "bench".
On the inside, it is bordered, by the highwall, ranging in height from a
few to perhaps more than 100 feet, and on the other side by a more or
less precipitous downslope. Unless controlled or stabilized, this down-
slope, composed of the spoil material which has been cast down the
mountain, may be the cause of severe erosion and landslides.
Auger mining is usually associated with some form of strip mining. It
is done with a giant machine that operates horizontally as does a brace-
and-bit. It bores into the coal seam with bits ranging in size from two to
seven feet in diameter, forcing out the coal as a brace-and-bit forces out
wood curls when boring into wood. Augering coal is most commonly
used to recover additional tonnages when the depth of the overburden be-
comes too great to be economically handled by the operator's equipment.
9 Adverse effects include eroded land, gouged and tom landscapes with pools
and piles of barren mine spoil, scarred and ripped hillsides, sediment choked
streams, and acid polluted rivers devoid of plant or animal life.
See Kentucky s Ravaged Land, Its People and Its Hope, Sunday Courier-
Journal and Times (Louisville), Jan. 5, 1964 (Magazine).
10 Such benefits can include not only jobs and other direct economic benefits
but also new roads, lakes, building sites, hunting areas and other beneficial land
uses. Strip Coal Mining-The Total Benefit Industry, 71 CoAL AGE 93 (Apr. 1966).
1 Address by Julian Feiss, Surface Mining-Minerals, Metals and Divots, Apr.
13, 1964, reprinted in CouNcHm OF STATE GovEuqmE~s, SURFACE MIniNc-
(Continued on next page)
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Thus, despite the adverse effects, strip mining continues to gain on
underground mining in tonnage produced, men employed, man-hours
worked and other criteria which exemplify an expanding industry.' 2
Since coal reserves still in the ground in Kentucky exceed the mined
total almost a hundredfold,'3 it appears that an increasingly greater
acreage of our coal resources will be recovered through the strip
mining method. Thus, it will become ever more important to find the
proper economic-natural balance between the interests of the strip
coal industry and the people wishing to enjoy the land.
B. Attempted Solutions
1. Industry Reclamation Efforts
The coal industry has operated, as other industries in this country,
on the basis of economic feasibility and profit as its chief values. Non-
economic values are rarely taken into account in the industry decision-
making process. The more efficient the economics of the operation, the
greater are the profits. The rather free rein given the profit motive has
undoubtedly been largely responsible for our progress in the pro-
duction of goods and our high standard of living.14 Some companies
realized as early as the 1920's that profit-taking was not their only
responsibility.' 5
The first reclamation efforts were confined to individual companies.
Soon, however, programs conducted on a cooperative basis by state
associations of coal producers became more common.' 6 These organiza-
tions, staffed by foresters and agronomists, could better utilize the
(Footnote continued from preceding page)
ExTENT AND ECONobac IPORTANCE, IMPACT ON NATURAL RBsoUcEs, AND Po-
POsALs FOR ECAMAiToN OF Mnirm-LANns 2, 6 (1964) [hereinafter cited as
CouNtCI].
12 Underground mines in Kentucky employed 21,068 men and produced
59,018,275 tons of coal in 1967. This compares to 3,143 men employed and
36,598,365 tons produced by strip mines and 615 men employed and 4,494,601
tons produced by auger mines. ANNuAL REPORT, Ky. DEP'T. oF Mumxs AND
MwwLALs 4-5 (December 31, 1967).
13 Total disturbed acreage in Kentucky in 1966 was 121,700 acres. 10,000,000
potential acres could be mined. Only about 1% of the potential acres have been
disturbed. Grim, Kentucky's Reclamation Program, Kmrrucry ENGrEm, Nov.
1967, at 10.
14 Conservationists have no quarrel with the legitimate desire of any industry
to make a profit. However, they view production in the context of an affluent
society. They believe curtailment of production will not mean privation, but only
that a glutted market will be a little less glutted. McCloskey, supra note 3, at 66.
15 The first recorded project of reclamation on surface mined land occurred
in Indiana in 1918. This experiment was followed closely by a venture in Illinois
in 1920, when six acres of mined land was planted with 9,000 pine and hardwood
trees. Address by Arnold E. Lamm, Present Practices and Future Plans: What
Industry Has Done and Contemplates Doing, Apr. 14, 1964, reprinted in COUNCIL
38, 40.
16Id.
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techniques developed by the experiment stations than companies
working alone.17
The recently formed Mined-Land Conservation Conference' 8 has
promulgated a "Voluntary Industry Program for Surface Mined Land
Conservation."19 The "Program" being voluntary, it is doubtful
that any, not even the large operators who are more conscious of the
public reaction against strip mining, will fully comply in any such
effort, unless all comply.20 Group sanctions will probably never come,
or will be ineffective against non-complying operators. The voluntary
program and the recent industry trend of not opposing state regula-
tion, and even calling for stricter state enforcement of existing laws,21
seems intended to ward off federal intervention.22
2. State Control and Reclamation Statutes
Beginning with West Virginia in 1989,23 nine states have enacted
17 Brooks, Strip Mine Reclamation and Economic Analysis, 6 NATuaL RE-
souncs J. 13, 20 (1966).
.8 Formed in 1963 in Washington, D.C., to coordinate and publicize the work
of state associations.
'9 The proposals in the "Program" include:
1. The reclamation of all land affected by the mining operation is the
responsibility of each individual operator.
2. Restoration of mined land to its most practical and productive use,
within the shortest possible time is basic to a sound conservation program.
3. All mined land should be seeded or planted to productive vegetative
cover as soon after mining as possible.
4. Mined land should be devoted to the highest and best possible uses
compatible with the use of adjoining land.
5. Reclamation of mined lands, including planting of grass or trees,
should be done on a planned basis under technical guidance by person-
nel trained in this field.
6. Reclamation should be carried out so that the final use of the land
will not reduce the taxable value below the valuation which the land
carried before mining operations commenced.
7. Preplan the mining operation not only from the standpoint of good
mining practices, but also on the basis of good reclamation methods
which must follow.
Lamm, supra note 16, at 41, 42.2 0 Coal mining of any sort is a highly competitive industry. M. BoWMAN & W.
HAYNFs, BEsoncxs AND PEOPLE IN EAsTr KErruc~z 339 (1963). Unless all com-
petitors in an industry prove to be equally conservation minded, little can be
expected from industry self regulation. Cf. Note, Wilderness Act and Mining:
Some Proposals for Conservation, 47 Oa. L. B-v. 447, 450 (1968).21 Lamm, supra note 16, at 43.
22 This is a recurring theme of Arnold E. Lamm, Chairman of the Mined-
Land Conservation Conference. See Lamm, supra note 16, at 43; and Lamm, Role
of Coal Industry in Planning and Implementing Development of a State or
Regional Program, July 13, 1967, reprinted in Syovostm 5.23 West Va. Acts 1939, ch. 84, § 1. Presently W. VA. CODE §§ 20-6-1 through
20-6-32 (1967). The latest amendment so changed the provisions that a cor-
relation of the old and new sections has not been made.
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legislation for the control and reclamation of coal strip mine sites.2 4
With the exception of the most recent Tennessee law, these statutes
have been amended or entirely replaced since their original enact-
ment.2 5 In the past four years Pennsylvania, West Virginia, Maryland,
Ohio and Kentucky have significantly revised their legislation.
26
Characteristics common to all, or a majority of these legislative
schemes, include:
1. An application for a permit must be filed.
2. The operator is required to post a performance bond to insure com-
pliance with the law.
3. The operator must submit with his application a description of lands
to be mined and periodic reports on the progress of the operation.
4. The disturbed area must be reclaimed within specified time limits.
5. The disturbed land must be graded to varying degrees.
6. Performance bonds are held until the state concludes that the re-
clamation has met the requirements of the law.
7. Failure to complete reclamation results in forfeiture of the bond
and, in some cases, prohibits the issuance of new permits to the
operator involved.
8. Criminal penalties are prescribed for operating without a permit
or license.
27
Direct judicial testing of the state statutes took place in three states:
Illinois, 28 Pennsylvania2 9 and Maryland.30 Although the badly drafted
24 Besides West Virginia, the states with the present applicable code sections
are: Illinois-ILL. STAT. ANN. 93 § 180.1-93 § 180.15 (1961); Indiana-Ir. STAT.
ANN. § 46-1516-46-1528 (1967); Kentucky-Ky. REv. STAT. [hereinafter cited
as KRS] § 350.010-350.250 (1966); Maryland-Mn. CODE ANN. 66C § 657-674
(1967); Ohio-Omo R v. CODE ANN. H9 1513.01-1513.99 (1955); Pennsylvania-
PA. STAT. ANN. 52 H§ 1396.1-1396.21 (1945); Tennessee-T-N. CODE ANN. §
58-1522-58-1589 (1967); Virginia-VA. CODE ANN. H9 45.1-162-45.1-179 (1966).25 Illinois-Original 1943; held unconstitutional 1947, see discussion infra, at
note 31- new statute enacted 1961; amended 1967. Indiana-Original 1941;
amended 1951, 1963; revised 1967; amended 1968. Kentucky-Original 1954;
amended 1956, 1960, 1962, 1964; revised 1966. Maryland-Original 1955;
amended 1959, 1965; revised 1967. Ohio-Original 1955; amended 1959, 1963,
1965. Pennsylvania-Original 1945; amended 1949, 1946, 1961, 1963, 1968.
Virginia-Original 1966; amended 1968. West Virginia-Original 1939; amended
1945, 1949, 1961, 1963, 1964; revised 1967.
26 These amendments and revisions point out the need for constant super-
vision of strip mining activity and the inability of state legislatures to keep state
laws abreast of the latest needs in this field.27 Note, Constitutional Law-Governmental Regulation of Surface Mining
Activities, 46 N.C. L. REv. 103, 119 (1968). Comparisons of state laws then in
effect may be found in ENVIRONMENT, app. II, at 118, 119; U.S. DEPATAmNT OF
THE INTERIOR, STUDY OF Su' a AN SURFACE MinqmG IN APPALACHA, app. II, at
56-75 (1966) [hereinafter cited as SiYn]; and Note, Reclamation of Strip Mine
Spoils, 50 Ky. L.J. 524, 544-548 (1962).28 Northern III. Coal Corp. v. Medill, 397 IM. 98, 72 N.E.2d 844 (1947).
2 9 Dufour v. Maize, 357 Pa. 309, 56 A.2d 675 (1948).
so Maryland Coal & Realty Co. v. Bureau of Mines, 193 Md. 627, 69 A.2d
471 (1949).
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Illinois legislation was held unconstitutional, the law was subsequently
amended, eliminating the objectionable features.31 Kentucky 2 and
West Virginia8 3 courts indirectly approved their respective state
statutes.
3. Effect of Present Reclaiation Attempts
The term "reclamation" as it is used in the remainder of this
article should be interpreted to include control of the use of land
while it is being stripped, as well as efforts to bring the land back
to use after stipping. Much disagreement about the extent and feas-
ibility of reclamation efforts has arisen because of semantic dif-
ficulties. There is agreement that there should be "adequate" reclama-
tion, but little regarding the definition of that adjective.
Advance planning, planning before the actual stripping operation
begins, to provide for the land use problems that are going to arise
before, during and after the mining operation, is the key to effective
reclamation.8 4 If reclamation work is conducted concurrently with the
mining operation, some of the costs of reclamation work can be
minimized.35 Reclamation should not only aim at the elimination and/
or abatement of undesirable conditions,36 but also to the development
of restored land for productive uses.37
The Kentucky experience with reclamation is illustrative of the
effect in other states of reclamation efforts. Kentucky contains two
distinct coal fields. The Western Kentucky field has relatively flat
topography, with the characteristics of fields in Indiana, Illinois, and
parts of Ohio.88 The Eastern Kentucky field is typical of the Ap-
palachian mountain areas of Pennsylvania, Maryland, West Virginia,
Virginia and Tennessee.39 The problems of reclamation found in these
31 The old act was held unconstitutional because the court found that
preservation of the public health was not the object of the legislation and because
it was fatally defective as discriminatory against coal strip mining. The new act
justifies the police power argument with an extensive policy statement and encom-
passes the surface mining of all minerals within the state. ILL. STAT. ANN., 93
§ 180.1-93 § 180.15 (1961).38 See Blue Diamond Coal Co. v. Neace, 387 S.W.2d 725, 728 (Ky. 1960).
38 See Reed v. Janutolo, 129 W. Va. 563, 42 S.E.2d 16, 21 (1947).
34Address by Kenneth J. Seigworth, What Research and Technology Tell Us
Can Be Done, Apr. 14, 1964, reprinted in CouNo.m 47.
35The extra expense of repairing old-mine access roads and moving heavy
equipment can be avoided. ENvrmommr 90.
36 id. at 82.
371d. at 84.
38 Counties in this field are: Butler, Christian, Daviess Edmondson, Grayson,
Hancock, Hopkins, McLean, Mublenberg, Ohio, Union, an Webster.
39 85 counties east of the line from Clinton to Lewis counties are included in
this field.
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distinct areas are dissimilar. The main problem in Western Kentucky
is erosion and acid,40 whereas in Eastern Kentucky it is slides and
water pollution, aggravated by the rather heavy rainfall of the area.41
Inspection of strip mine reclamation efforts in Eastern and Western
Kentucky show both good results and complete failures. Generally,
however, reclamation is most easily accomplished on nearly-level,
area-stripped lands such as those in Western Kentucky.4 The acreage
reclaimed in these areas is greater,43 and it is from these areas that the
coal companies get the pictures for their publicity brochures on re-
clamation.44 Although reclamation in the more gently rolling parts
of Eastern Kentucky is also feasible, it becomes more impracticable
and costly in direct proportion to the steepness of the terrain.45
Reclamation on slopes exceeding twenty-eight degrees has been found
to be unsuccessful in every case.46
Eastern Kentucky has another disadvantage with regard to reclama-
tion. Because of various economic factors, more small companies
operate in Eastern Kentucky than in other regions.47 In most cases,
these smaller operators have only leased the mineral rights and do
not own the surface. Therefore, they do not have the incentive to
reclaim land beyond legal requirements.48 The Kentucky Division of
Reclamation, charged with enforcing the state reclamation statute,
realizing the greater need for supervision and the problems caused
by the steeper terrain, has three of its four regional offices in the
Eastern Kentucky coal area.49 The special problems of Eastern Ken-
tucky and similar areas is discussed in virtually every article dealing
with strip mining, but little is offered in the way of solution except
the repeated call for further investigation and experimentation with
4 0 K ucKY DEP'T OF NATuRAL REsouncEs, STwn hMnING N KhNrucKr 50,
51 (1965).
411d. at 52, 53.
42 STUDY 26.43Facts collected by the Tennessee Valley Authority in West Kentucky show
that 35,920 out of 66,700 acres disturbed by strip mining have been reclaimed.
A similar survey in East Kentucky, conducted by the U.S. Forest Service, con-
sidered 12,863 out of 55,000 disturbed acres completely reclaimed. Grim, supra
note 13, at 23.44 See OPERATION GRm EAnTH brochure of the Peabody Coal Co. (1967);
and pictures on pp. 2, 5, 29, 80 in ENvmomNTMrr.
4 5 STmy 29.
46 Id. at 26, 28. Under a declared emergency, the Kentucky strip mine regu-
lations were amended in December 1967 to disapprove strip, but not auger mining
on slopes of 28 degrees or above. Ky. SMR-Rg-6 at 8, Dec. 8, 1967.
47 M. Bowm.Axr & W. HAYNEs, supra note 20, at 336, 426.
4
8 STUDY 29.4 0 The offices are at Middlesboro, Hazard and Paintsville. Interview with
William Kirkland, Attorney for Division of Reclamation, in Frankfort, Ky., Feb. 3,
1969.
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control techniques.6 0 The Kentucky strip mine statute does not dis-
tinguish the two fields. Thus, if a solution is to be found, it must come
from the Division of Reclamation. The fact that reclamation in
Eastern Kentucky is not succeeding to the extent the state wants
people to believe5' is frequently pointed out by news articles and
groups opposed to strip mining.62
II. AN ALTERNATIE
A. The Proposal
Two other governmental courses of action are presently available
to combat the deleterious effects of strip mining in areas where state
reclamtaion laws do not seem to be doing the job. One, of course, is
federal regulation. Although the federal government could exert more
pressure against the coal companies, it is obvious that Washington
is not devoid of industry influence.6 3 Federal intervention would be at
a further disadvantage because the diverse conditions under which
strip mining is carried on show a need for flexibility which a national
agency would find hard to provide. Present federal programsG4 and
continued close cooperation with interstate, state and local govern-
ments, and groups working on the problem may be enough. The
threat of massive federal intervention should keep the industry co-
operating with other governmental units to produce workable and ef-
fective reclamation programs.
The other possible alternative to present trends is greater involve-
ment of local governmental units-municipalities, townships and
counties-in the regulation of strip mining. 5 Zoning is the most
efficient manner in which such regulation could be accomplished.
Once a local government has enacted a zoning ordinance, the ad-
60 See Feiss, supra note 11, at 9; STUDY 26-29; Address by Edward T.
Breathitt, July 13, 1967, reprinted in Symposium 4; KmENTcUy D_ 'T OF NATURAL
REsoURCES, supra note 40, at 53; Brooks, supra note 17, at 26; Grim, supra note 13,
at 16.
51 See the readily available DEP'T OF NATuRAL REsoumcEs brochures, KEN-
ruCKY LRAns THE NATIoN iN REcrLA.AoN, and MODmN RECLAMATIoN IN KEN-
TUCKY.
52 E.g., Louisville Courier-Journal, July 6, 1967, at A-10, col. 1; address by
Eldon Davidson, Spokesman for Appalachian Group to Save the Land and People,
Inc., July 13, 1967, reprinted in SymNosrm.
53 The national forests are open to exploration and the purchase of mineral
lands. 80 Stat. 86, 16 U.S.C. § 482 (1958). Mining is also to be allowed in the
areas set forth in the Wilderness Act until Jan. 1, 1984. 78 Stat. 890, 16 U.S.C.
§ 1133(d)(3) (1964).
64 The multitude of federal agencies and laws having some effect on strip
mining are described in ENvmoNmENT 78, 97-98, 121.
55 Address presented by Ray Eaton for Katherine Peden, Commerce-Planning
and Their Relationships to Mining, July 13, 1967, reprinted in Sxmwosrum3 .
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ministrative machinery for processing and decision making has already
been established so that the need for a separate agency to regulate
strip mining is unnecessary. Help is also available from state agencies
for the drafting of such a zoning ordinance as well as for all the
procedural steps necessary for the adoption of planning and zoning
legislation in compliance with state enabling acts.56 It is perhaps be-
cause such help was previously unavailable or unknown to local govern-
ments that they have not been more active in controlling their en-
vironments.
57
Hopefully, with the means to implement planning and zoning
control, the Eastern Kentucky coal counties will not fall prey once
more to the economic blandishments of the coal companies.58 It ap-
pears, however, that the people of this region, like the rest of the
country, are growing more aware of their environment and what
industry-in their case, the coal industry-is doing to their land. It is
doubtful whether they will tolerate politicians who will allow ravage
of their land when they know alternatives are available. Once a
zoning ordinance is adopted, a map amendment being necessary for
any change not in accordance with the comprehensive plan,59 it will
be more difficult for strip miners to obtain changes to allow them to
mine areas where reclamation feasibility is poor. Local people inte-
rested in their environment could more easily and successfully contest
any such change.
Another benefit of local regulation, especially for Eastern Ken-
tucky, would be the control of smaller operators. Some of these
operators are able to escape effective state control because they
frequently move.00 A local agency, however, would know when an
operator is starting to strip or auger in its vicinity.
It is likely that the strip mine industry will not be in favor of this
control, but will certainly prefer it to federal intervention. The
certainty of the requirements for surface restoration and knowledge
of the exact boundary limits to which they can develop the particular
deposit, would allow the larger companies to accurately assess costs
and profits from a particular planned operation.
c In Kentucky such help is available from the State Program Development
Office, Frankfort.57 No Eastern Kentucky coal counties are zoned. Some cities in the area,
notably Hazard, Middlesboro, Monticello, Pineville, Prestonsburg, Whitesburg,
and Williamsburg, are zoned, but do not have strip mining ordinances. Interviews
with Kay Cloninger, Frank Claybaugh, and Coleman Shouse of the Kentucky
Program Development Office, in Frankfort, Ky., Feb. 3, 1969.
58 See H. CAuDILL, Nicsr Coms To THE CumBLANDS, 124-33, 242-44
(1963).
59KRS § 100.213 (1966).00 See Note, Reclamation of Strip Mine Spoils, supra note 27, at 561.
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Since ownership in Eastern Kentucky is more often divided6 ' with
coal companies only holding mineral rights, local zoning could also
be effectively used to control strip mining on tracts where the Court
of Appeals decisions on broad form deeds have given the strippers the
right to use any method to extract the coal, absent arbitrary, wanton
or malicious destruction, without regard for the surface owners rights.
6 2
Giving local governments control over strip mining would also
satisfy certain psychological needs-people's "deeply felt rational and
irrational desires . . . to retain at quite local levels the power to
determine and control the character of their local environment. ,"e
Coal companies could not use local suspicions to combat control. The
argument could not be used that:
People living at great distances from us are increasingly determining
just how the resources in our immediate community will be used.
Oftentimes these decisions are contrary to what is in the best interest of
the people in our community.64
That local governments should share in the power to control their
environment is undeniable. Indeed, it is generally given them to a
great extent through planning and zoning enabling acts. Strip mining
should not be excluded from such control when it has such a great
effect on the local environment. Since optimal solutions for a given
problem of resource use are virtually impossible to attain,6 5 a satis-
factory alternative in the strip mining situation would have to in-
clude local zoning.
B. Some Legal Questions
1. Taking
The enactment of zoning ordinances is based upon the police
power.66 "Police power" has been defined by the Supreme Court as
"the power of government inherent in every sovereignty to the extent
of its dominion."67 The Court has held that the police power "em-
61 See M. BowMr~A & W. HAYNEs, supra note 47; and STUDy 29.
62 This policy was reiterated in the recent case of Martin v. Kentucky Oak
Mining Co., 429 S.W.2d 895 (1968) over vigorous dissent and virtually unan-
imous criticism. For a discussion of the Kentucy and other state interpretations
of strip mining deeds, see Donley, Some Observations on the Law of the Strip-
Mining of Coal, 11 Rocxy MT. MDawAt L. INsT. 128 (1966).63 Heyman, Planning Legislation: 1963, 30 J. Am. INST. PLANNERs 247 (1964).
64 Held, Whose Public Lands?, 7 NAtnuR._ REsouncEs J. 153 (1967).
65 Hamill, Process of Making Good Decisions About the Use of the Environ-
ment of Man, 8 NATU.AL RsouaRcs J. 279, 300 (1968).
66 K.RS § 100.118 gives planning and zoning powers to planning units which
may consist of a city or county acting independently, cities and their county acting
jointly, or groups of counties and their cities acting regionally.
67 License Cases, 46 U.S. (5 How.) 504, 582 (1847).
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braces regulation designed to promote the public convenience or the
general prosperity."6 8 Zoning was given Supreme Court approval in
the famous Ambler Realty case.69 Soon after, the Kentucky Court of
Appeals also gave zoning its blessing.70
Once enacted, a zoning ordinance is presumed to be a valid
exercise of the police power and great weight is given to the judgement
of the local authorities promulgating such an ordinance. As a result,
the burden of proof is placed on the property owner asserting the
invalidity of a zoning ordinance. In order to invalidate a zoning
ordinance, the property owner must do more than place the validity
of the ordinance in doubt. He must satisfy all reasonable minds con-
cerned that the ordinance has no relation to the public health, safety,
morals or general welfare.
71
Courts have tended to put the due process taking test in the
negative: That the law shall not be an unreasonable, arbitrary or
capricious exercise of power having no substantial relationship to the
public health, morals, safety or general welfare.72 The manner of ap-
plication has been permissive, perhaps drawn a little tighter for land
use than for economic activity, but still flexible.73
As can readily be seen, the vagueness of the police power concept
and the test used has left courts a great deal of room for decision
without necessarily articulating the values, policies and interests in-
fluencing their decisions. In the most recent Supreme Court case,74
the Court reaffirmed a statement it has made on a number of occasions
that "there is no set formula to determine where regulation ends and
taking begins."7 5
Several rationales and tests have been proposed to decide whether
a particular regulation is a taking. The best known of these are those
set forth by Professors Allison Dunham and Joseph L. Sax. 77 Dunham
argues that it is not a taking when the effect of the regulation is only
to place upon the owner the external cost of his own activity, but
that there is a taking when the regulation results only in community
OSChicago, B. & Q. Ry. v. Drainage Comm'rs, 200 U.S. 561, 592 (1905).
The Kentucky Court of Appeals has given a similar definition of police power.
Louisville v. Kuhn, 284 Ky. 684, 145 S.W.2d 851 (1940).
6O Village of Euclid v. Ambler Realty Co., 272 U.S. 365 (1926).7 0 Fowler v. Obier, 224 Ky. 742, 7 S.W.2d 219 (1928).
71 City of Richiawn v. McMakin, 313 Ky. 265, 230 S.W.2d 902 (1950).72 Schloemer v. City of Louisville, 298 Ky. 286, 182 S.W.2d 783 (1944).
73Johnson, Constitutional Law and Community Planning, 20 LAw & CoN-
7mI,. PnOB. 199 (1955).
74 Goldblatt v. Town of Hempstead, 369 U.S. 590 (1962).
75 Id. at 594.76 Dunham, A Legal and Economic Basis for City Planning, 58 CoLUM. L.
"Eav. 650 (1958).77 Sax, Takings and the Police Power, 74 YA~x .J . 36 (1984).
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benefits with no corresponding benefits to the owner. Sax attempts to
delineate takings by looking to public and private factors. He would
consider a particular ordinance a taking if some private individual's
or group's existing economic values suffered a detriment which en-
hanced the economic value of some governmental enterprise. If the
ordinance resulted in the improvement of the public condition through
resolution of conflict within the private sector, it would not be a
taking. Difficult as these tests may be to apply to distinct fact situa-
tions, a zoning ordinance regulating strip mining would not be held
to be a taking under either. With respect to the Dunham theory, it
is the external costs of his own income-producing activity that such
an ordinance would impose on the coal stripper. No governmental
enterprise, but rather the surrounding landowners and others who en-
joy the natural amenities, would benefit from a strip mining ordinance,
thus satisfying the Sax formula.
To aid courts in making concrete decisions in this area, a list of
criteria to be considered, rather than general formulations, should be
used. Since no Kentucky coal counties are zoned,78 criteria used by
other state courts in deciding upon the validity of strip mine zoning
ordinances will be considered. 79
In Midland Electric Coal Corporation v. Knox County,s0 an Illinois
county had prohibited strip mining in ninety percent of its unin-
corporated area. In holding the ordinance invalid, the Illinois court
relied mainly on economic values-the value of the coal to the
plaintiffs' and to the economic health of the county.82 Other considera-
tions the court took into account were: (1) The inconsequential
damage to and depreciation in value of adjacent land; (2) the
absence of any damage to water resources or drainage; and (8) the
possibilities of reclamation. Knox County is mainly flat or gently rolling
farmland in Northwestern Illinois. The court, realizing the danger of
generalization from its decision, specifically limited its significance:
To the extent to which the decree of the trial court may be con-
strued to apply to property in a different situation and involving dif-
ferent physical facts, it is inappropriate and the decree is modified to
apply only to the property in question.88
788ee discussion supra note 57.
79A discussion of cases involving the municipal regulation of the removal of
all natural products may be found in Annot., 10 A.L.R.3d 1226 (1966).
80 1 Ill.2d 200, 115 N.E.2d 275 (1953).
81 The court found that the property had a value of $5000 per acre for strip
mining purposes and only an average value of $250 per acre for farming purposes.
Id. at -, 115 N.E.2d at 278, 281.
82A long list of facts, from man-days of labor lost to the increase of the cost
of coal to local consumers if the regulation were held valid, was supplied by the
coal company and adopted by the court. Id. at-, 115 N.E.2d at 281-82.8
3Id. at -, 115 N.E.2d at 287.
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Although not a zoning ordinance, the regulation involved in Village
of Spillertown v. Prewitt"4 prohibited strip mining within the corporate
limits. Here, the Illinois court upheld the ordinance, relying almost
exclusively on the danger presented to children by strip mine holes
partially filled with water.
The zoning ordinance in East Fairfield Coal Company v. Booth8 5
prohibited the strip mining of coal anywhere in the township. 86 The
Ohio court in reviewing the record considered: (1) The temporary
nature of the mining use; (2) the economic value of the property to
the plaintiff;8s (8) the condition of the land; (4) the distance from
built-up areas; (5) the proximity of the land to presently operating
strip mines. The area involved in this case is rolling, sometimes hilly,
land in the vicinity of Youngstown, Ohio. The court repeated the
Knox County case's limitation on the effect of the decision as pre-
cedent. s8
Kane v. Kreiter, decided by an Ohio common pleas court,8 9
the prohibition of strip mining in a township by way of a zoning
ordinance was held valid, subject to appropriate limitations.90 Factors
considered by the court included: (1) Previous use of the land; (2)
potential uses and condition; (8) locality of the land and its sur-
roundings.
From the above discussion, it can be seen that courts in establishing
their criteria concentrate on the economic harm to the value of the
land and the detrimental physical effect which strip mining has on the
adjacent property and the general community. These cases were
decided at a time when environmental concerns were considered less
important than economic factors, explaining the obvious absence of
any discussion of the former. Since all the cases are from regions where
the terrain is vastly different from that encountered in Eastern Ken-
tucky, the external costs were not as great and reclamation was con-
sidered a probability. It is submitted that any court confronted with the
strip mine situation in Eastern Kentucky would find that the physical
harm caused by stripping justified local regulation regardless of the
economic harm which might result to the owner. Since ownership in
Eastern Kentucky is frequently a matter of having obtained mineral
84 21 IMl.2d 228, 171 N.E.2d 582 (1961).
85 166 Ohio St. 379, 143 N.E.2d 309 (1957).8 6 Canfleld Township, Mahoning County, Ohio.
87 The value of the tract in question exclusive of coal was found to be $17,000,
while the value of the coal was $1,000,000. 166 Ohio St. at-, 143 N.E.2d at 312.
88 Id.
89 195 N.E.2d 829 (C.P. Tuscarawas County, Ohio 1963).
90Th court prohibited strip nng within 1500 feet of a dwelling house and
stated that the operation should-be completed by April 5, 1966. Id. at 832.
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rights for a very nominal amount, it is not a great economic burden
on the owner to forbid him from increasing his profits through
stripping.
91
The physical harms alone are enough to uphold a zoning ordinance
prohibiting strip mining in Kentucky. The Court of Appeals has held
that it is a reasonable exercise of legislative authority to prohiibt
activities which lessen the value of homes in the area, lessen the
beauty of the area, and create noise, traffic and other hazards detri-
mental to the general welfare of the community.92 All of these factors
are results of strip mining. The Court, in Blancett v. Montgomery,
93
has also upheld a city zoning ordinance prohibiting oil exploration
where the harmful effects were well documented.94 Local zoning of
strip mining has, additionally, been approved in an Attorney General's
opinion. The opinion stated that:
... [Clities and counties have the power under planning and zoning
statutes to reasonably regulate strip mining in the public interest and to
prohibit such activity as long as it is not completely arbitrary and un-
reasonable.95
These decisions were made prior to the progressive planning and
zoning enabling legislation adopted by the legislature in 1966.98 This
legislation enables local governmental units not only to zone for the
public health, safety, morals and general welfare, but specifically gives
planning units the right to plan and zone "to protect... natural re-
sources, and other specific areas of the planning unit which need
special protection by the planned unit."97 Added to the previous Ken-
tucky law, this new legislation virtually assures that local strip mine
zoning ordinances will not be found unconstitutional takings.
2. Pre-emption
The question of which level of government has the power to
regulate an activity arises more and more frequently in federal-state
as well as state-local and federal-state-local relationships. Many of
these situations can be, should and are resolved to allow a sharing of
power. Courts, however, have had difficulty in dealing with these
91 E.g., $100 for the coal and other mineral rights to 121 acres in Pike County
in 1909. Virginia Iron, Coal & Coke Co. v. Crigger, 179 Ky. 748, 201 S.W. 298
(1918).
92 City of Richlawn v. McMaIn, 313 Ky. 265, 230 S.W.2d 902 (1950).
93 398 S.W.2d 877 (Ky. 1966).
94 Id. See Supplemental Trial Brief for Appellant at 3-7.
95 66 OAG 95 (1966).
9O KRS ch. 100. For a comprehensive review of this legislation, see Tarlock,
Kentucky Planning and Land Use Control Enabling Legislation: An Analysis of
the 1966 Revision of K.R.S. Chapter 100, 56 Ky. L.J. 556 (1968).
97KRS § 100.201 (1966).
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problems in the litigational context, especially in the state-local con-
flict area.
The area of state-local conflicts is one in which very few principles
have evolved that are capable of concrete application to specific cases.
Indeed, the question may be raised whether the courts have even begun
to develop the relevant criteria that must be used in deciding these
conflicts.0 s
Of course if the courts find a state-local conflict of laws or an "oc-
cupation of the field" by the state, state law will prevail.
In the fields in which most state pre-emption cases have arisen-
motor vehicle codes, liquor licenses and public utilities-state statutes
delineating the scope of state and local authority have alleviated the
problem." In less frequently encountered problem areas, however,
state statutes have not attempted to ascertain the scope of state and
local authority. Even where an attempt has been made, it very often
overlooks a possible area of conflict. Instead of looking for evidence of
legislative intent, which in state cases is rarely available, 100 courts
should consider different solutions depending on the type of state-
local conflict presented and the policies and interests reflected by the
state and local legislation. The courts should consider,
... [Wihether the total needs of the people for governmental action
are being met at the more appropriate level, with a minimum of
friction between levels.... This requires a measure of flexibility in order
to permit shifts of emphasis from time to time to reach practical solutions
to practical problems. Above all, there needs to be a spirit of ac-
commodation between the two levels as well as with the courts in order
to achieve a really workable system.101
Since court decisions are in such a state of flux in this area, it is
especially difficult to predict court actions. Some inferences from past
court decisions, however, can be drawn in the area of state strip mine
regulation. Only the Ohio cases1 2 on local zoning of strip mining
entertained the pre-emption question and neither decided the issue.103
The Illinois cases were decided at a time when Illinois did not have
9s D. MANDE.=, MANAGiNG OUR URBAN Emvmo~mm 149 (1966).
9E.g. KRS § 189.390(4)(a) & (b) delimiting state the local authority
regarding the regulation of traffic speed.
100 Vaubel, Municipal Corporations and the Police Power in Ohio, 29 Omo
ST. L.J. 29, 84 (1968).
101 Id. at 81.
102 Kane v. Kreiter, 195 N.E.2d 829 (C.P. Tuscarawas County, Ohio 1968);
East Fairfield Coal Co. v. Booth, 166 Ohio St. 379, 143 N.E.2d. 309 (1957).
1
0 3 In East Fairfield Coal Co. v. Booth, the pre-emption question was raised in
the plaintiff's petition (166 Ohio St. at -, 143 N.E.2d at 310), but the court
decided only the taking issue (166 Ohio St. at-, 143 N.E.2d at 312). The
court in Kane v. Kreiter recognized the right of local authority to regulate and
prohibit the removal of natural mineral resources (195 N.E.2d at 831).
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a state strip mine law.10 4 Thus, there have been no cases deciding this
issue.
In Kentucky, the state planning and zoning enabling legislation 0°
and the strip mining statutes'0 6 leave unclear where power with re-
spect to strip mine regulation rests.'07 Either possible conflict between
the two statutes was not adequately considered by the state legislators,
or they did not think there would be a conflict. The latter must be
the view of the Kentucky Department of Commerce which urges
local control of strip mining.108 Since the purpose of both the state
statute'0 9 and local ordinance would be the same, it could be said that
there is no real conflict, but rather that the objectives of the zoning
regulation are merely more comprehensive and include the objectives
of the state statute." 0 Some such power-sharing decision between state
and local control should be reached by courts in considering the pre-
emption aspect of cases in this area.
The Kentucky Court of Appeals, in the only analogous case,"' held
that the authority of municipalities under their police power to
regulate oil and gas activities within their corporate limits through
zoning was not pre-empted by state statutory authority to control the
exploration and recovery of oil and gas. The Attorney General, in
his opinion,1 2 interpreted this decision to mean that a similar result
could be expected if the local zoning authority had regulated strip
mining.
III. CONCLU SIONr
This note has attempted to review some of the more recent de-
velopments in the continuing effort to balance the benefits to be
104The original legislation was held unconstitutional in 1947 (see note 25,
supira), and a new law was not enacted until 1961. ILL. STAT. ANN. 93 § 180.1-93
§ 180.15 (1961).
105 KRS ch. 100.
106 KRS ch. 350.
1oTThe provisions in the statutes that affect preemption state:
KRS § 350.170: This chapter shall not be construed as repealing any
of the laws of the Commonwealth relating to the pollution of the
waters thereof, any conservation or mining laws, but shall be held
and construed as ancillary and supplemental thereto.
KRS § 100.361(2): Nothing in this chapter shall impair the sovereignty
of the Commonwealth of Kentucky over its political subdivisions.
Any proposal affecting land use by any departnent, com~mission,
board, authority, agency, or instrumentality of state government shall
not require approval of the local planning unit. ...
'0 8 Peden, supra note 55.
109 The state policy is elaborately set forth in KRS § 350.020.
11o Wilkinsburg-Penn Joint Water Authority v. Borough of Churchill, 417 Pa.
93, 103, 207 A.2d 905, 910 (1965).
"M Blancett v. Montgomery, 398 S.W.2d 877 (Ky. 1966).
112 OAG, supra note 95.
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obtained from the strip mining of coal against the environmental
damage and pollution that results from this type of mining. Strong
state reclamation statutes and adequate personnel to administer and
enforce them are necessary. These measures, however, have not been
enough to control some of the ravages, particularly in topographical
areas such as Eastern Kentucky. As an added alternative, local zoning
ordinance control in the Eastern Kentucky coal fields should be
effected. Such ordinances would not be considered a taking, would not
be pre-empted by state reclamation statutes, and would provide the
people most affected by strip mining a chance to control their own
environment.
Leslie E. Renkey
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APPENDIX
PRoPoSED CoUNTY STm MnE ZONING ORDINANCE
Article 1. This ordinance is enacted to implement the policies and
findings of fact made by the state legislature in KRS 850.020, in order
to conserve the county's natural resources and because special protec-
tion is needed in this county to control damage from strip mining.
Article 2, Section 1. The removal of earth or top soil in connection
with the strip mining or auger mining of coal as defined in KRS
350.010 shall not be permitted in zones , , , and
because of the particular danger to life and property on non-strip
mined lands, because of the danger of water pollution, or because
of the danger to the county's highway system. Other reasons consistent
with the Legislature's policy statement in KRS 850.020 and the
planning and zoning enabling regulations may be specified. These
zones are defined on the comprehensive zoning map identified in the
zoning ordinance.
Article 2, Section 2. The removal of earth or top soil in connection
with the strip mining or auger mining of coal as defined in KRS
850.010 shall not be permitted in districts , , and
except under such conditions and in such quantities as may be
determined by the Board of Adjustments in accordance with the later
provisions of this ordinance. All persons desiring to remove any of
the materials must make an application to the Chairman of the Board
of Adjustments for a conditional use permit.
Article 2, Section 8. The Board of Adjustments may issue conditional
use permits for the removal of earth or top soil in connection with
the strip mining or auger mining of coal as defined in KRS 850.010
under the following conditions:
(1) Upon the applicant's giving evidence that he has obtained a
permit in compliance with the provisions of K.RS chapter 850
by submitting copies of his map and reclamation plans to the
Chairman of the Board of Adjustments.
(2) In addition to the above requirements the Board of Adjust-
ments may require compliance with such other conditions as
they deem necessary to protect the use and value of neigh-
boring property, preserve the quality of affected water re-
sources, prevent flooding and erosion, and prevent damage
to public highways, buildings and other facilities.
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Article 2, Section 4.
(1) A county permit authorizing the removal of top soil in
connection with the strip mining or auger mining of coal shall not be
issued by the Board of Adjustments for an area larger, nor a term
longer, than the area and term authorized by the Kentucky Division
of Reclamation in issuing the applicant's permit pursuant to KRS
chapter 350 for the same area.
(2) Nor shall the applicant be authorized under any conditions
to remove earth or top soil in connection with the strip mining or
auger mining of any part of the county under conditions which would
be less stringent than the conditions required by the Kentucky Division
of Reclamation under KRS chapter 350. Nor may the Board require
any act of the applicant which would place him in violation of the
laws of the state of Kentucky governing the strip mining and auger
mining of coal or the Kentucky Division of Reclamation regulations
concerning the strip mining or auger mining of coal.
Article 3.
(1) The County judge or a person or board designated by him
shall act as the "administrative official" authorized to administer the
provisions of this ordinance governing the removal of earth or top
soil in connection with the strip mining or auger mining of coal as
defined in KRS 350.010.
(2) The "administrative official" shall review conditional use per-
mits granted under this ordinance and report to the Board of Adjust-
ments in the manner provided for in KRS 100.237(4).
(3) Any requirement, decision, grant or refusal made by the
"administrative official" in enforcing the provisions of this ordinance
shall be subject to review as provided for in KRS 100.257.
(4) All official actions and decisions of the "administrative official"
made in administering this ordinance may be appealed by any person
or entity claiming to be injuriously affected as provided for in KRS
100.261.
(5) The Board of Adjustments shall fix the time for, give notice
of, and conduct the appeal according to the provisions of KRS 100.263.
(6) Appeals from the final actions of the Board of Adjustments
and Planning and Zoning Commission shall be taken to the circuit
court for the county in accordance with the provisions of KRS 100.347.
(7) The Board of Adjustments and the "administrative official" are
authorized to seek a restraining order against any party who resumes
a use deemed by either of them to constitute a violation of any
requirement, decision, grant, refusal, order or action while the said
19691 NoTs
KFTucKy LAw JouRNAL
requirement, decision, grant, refusal, order or action is being appealed
as provided in parts one through six of this article.
Article 4, Section 1.
(1) A non-conforming use of land for the removal of earth or top
soil in connection with the strip mining or auger mining of coal as
defined in KRS 350.010 which shall have ceased for a period exceeding
twelve consecutive months, whether or not with intent to abandon,
shall be deemed to be abandoned.
(2) A non-conforming use that has been abandoned shall not
thereafter be reinstated.
Article 4. Section 2. A non-conforming use of land for the strip
mining or auger mining of coal shall be equal in extent of area and
length of time with the state permit for the strip mining or auger
mining of coal under which the non-conforming use is being con-
ducted. Upon the expiration of the state permit under which the
strip mining or auger mining is being conducted, without any exten-
sions in that permit being considered as part of the non-conforming
use, the Board of Adjustment shall require the holder of the non-
conforming use permit to obtain a county permit under the same
conditions as other strip miners or auger miners who were not mining
at the time this ordinance was passed.
Article 5. If at any time any article, section, subsection or phrase of
this ordinance is declared to be unconstitutional by the courts of the
state of Kentucky or the courts of the United States, or if any article,
section, subsection or phrase is found to be in conflict with any
statute of the state of Kentucky or in excess of the powers of the
enabling statutes of the state of Kentucky by any state court, then
such article, section, subsection or phrase shall for the purposes of
this ordinance not affect the validity or the constitutionality of the
remaining articles, sections, subsections and phrases.
